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Understanding and calculating hours worked for your 
employees can often times be complicated when unique 
or unusual circumstances arise. Tricky situations that often 
pop-up include overnight travel time, required work-related 
training time and on-call time. The employee and the 
company may have varying viewpoints on what should be 
compensable time which leads to confusion, frustration and 
potentially wage and hour claims. Luckily, the Department 
of  Labor’s Wage and Hour Division has a very clear set of  
laws regarding compensable time. These laws are clearly 
defi ned in the Fair Labor Standards Act and serve as a 
tool to guide employers with payroll as well as explain to 
employees should complications or disputes arise.

Hours Worked Under the Fair Labor Standards Act 
(FLSA)

Below is general information concerning what constitutes 
compensable time under the FLSA. As you likely know, 
the Act requires that employees must receive at least the 
minimum wage and may not be employed for more than 
40 hours in a week without receiving at least one and 
one-half  times their regular rates of  pay for the overtime 
hours. The amount employees should receive cannot 
be determined without knowing the number of  hours 
worked.

Definition of “Employ”

By statutory defi nition the term “employ” includes “to 
suffer or permit to work.” The workweek ordinarily 
includes all time during which an employee is necessarily 
required to be on the employer’s premises, on duty or at a 
prescribed work place. “Workday,” in general, means the 
period between the time on any particular day when such 
employee commences his/her “principal activity” and the 
time on that day at which he/she ceases such principal 
activity or activities. The workday may therefore be longer 
than the employee’s scheduled shift, hours, tour of  duty, or 
production line time.

Application of Principles

Employees “Suffered or Permitted” to work: Work 
not requested but suffered or permitted to be performed 
is work time that must be paid for by the employer. For 
example, an employee may voluntarily continue to work at 
the end of  the shift to fi nish an assigned task or to correct 
errors. The reason is immaterial. The hours are work time 
and are compensable.

Waiting Time: Whether waiting time is hours worked 
under the Act depends upon the particular circumstances. 
Generally, the facts may show that the employee was 
engaged to wait (which is work time) or the facts may 
show that the employee was waiting to be engaged (which 
is not work time). For example, a secretary who reads a 
book while waiting for dictation or a fi reman who plays 
checkers while waiting for an alarm is working during such 
periods of  inactivity. These employees have been “engaged 
to wait.”

On-Call Time: An employee who is required to remain 
on call on the employer’s premises is working while “on 
call.” An employee who is required to remain on call at 
home, or who is allowed to leave a message where he/
she can be reached, is not working (in most cases) while 
on call. Additional constraints on the employee’s freedom 
could require this time to be compensated.

Rest and Meal Periods: Rest periods of  short duration, 
usually 20 minutes or less, are common in industry 
(and promote the effi ciency of  the employee) and 
are customarily paid for as working time. These short 
periods must be counted as hours worked. Unauthorized 
extensions of  authorized work breaks need not be counted 
as hours worked when the employer has expressly and 
unambiguously communicated to the employee that the 
authorized break may only last for a specifi c length of  
time, that any extension of  the break is contrary to the 
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employer’s rules, and any extension of  the break will be 
punished. Bona fi de meal periods (typically 30 minutes or 
more) generally need not be compensated as work time. 
The employee must be completely relieved from duty 
for the purpose of  eating regular meals. The employee is 
not relieved if  he/she is required to perform any duties, 
whether active or inactive, while eating.

*State laws may provide additional requirements 
regarding rest and meal breaks.

Sleeping Time and Certain Other Activities: An 
employee who is required to be on duty for less than 24 
hours is working even though he/she is permitted to sleep 
or engage in other personal activities when not busy. An 
employee required to be on duty for 24 hours or more may 
agree with the employer to exclude from hours worked 
bona fi de regularly scheduled sleeping periods of  not more 
than 8 hours, provided adequate sleeping facilities are 
furnished by the employer and the employee can usually 
enjoy an uninterrupted night’s sleep. No reduction is 
permitted unless at least 5 hours of  sleep is taken.

Lectures, Meetings and Training Programs: 
Attendance at lectures, meetings, training programs and 
similar activities need not be counted as working time 
only if  four criteria are met, namely: it is outside normal 
hours, it is voluntary, not job related, and no other work is 
concurrently performed.

Travel Time: The principles which apply in determining 
whether time spent in travel is compensable time depends 
upon the kind of  travel involved.

Home to Work Travel: An employee who travels from 
home before the regular workday and returns to his/her 
home at the end of  the workday is engaged in ordinary 
home to work travel, which is not work time.

Home to Work on a Special One Day Assignment in 
Another City: An employee who regularly works at a fi xed 
location in one city is given a special one day assignment 
in another city and returns home the same day. The time 
spent in traveling to and returning from the other city is 
work time, except that the employer may deduct/not count 
that time the employee would normally spend commuting 
to the regular work site.

Travel That is All in a Day’s Work: Time spent by an 
employee in travel as part of  their principal activity, such as 
travel from job site to job site during the workday, is work 
time and must be counted as hours worked.

Travel Away from Home Community: Travel that keeps 
an employee away from home overnight is travel away 
from home. Travel away from home is clearly work time 
when it cuts across the employee’s workday. The time is 
not only hours worked on regular working days during 
normal working hours but also during corresponding 
hours on nonworking days. As an enforcement policy the 
Division will not consider as work time that time spent in 
travel away from home outside of  regular working hours as 
a passenger on an airplane, train, boat, bus, or automobile.

Typical Problems

Problems arise when employers fail to recognize and 
count certain hours worked as compensable hours. For 
example, an employee who remains at his/her desk while 
eating lunch and regularly answers the telephone and refers 
callers is working. This time must be counted and paid as 
compensable hours worked because the employee has not 
been completely relieved from duty.

TPM U is an educaƟ onal series provided to TPM members 
free of charge. For more informaƟ on or to register for one 
of these classes, please go to the TPM website’s “Members” 
Tab (hƩ p://www.Ɵ mberassociaƟ on.com/site/members) or 
call (877) 535-4646. 

Upcoming Schedule of Webinars

COBRA Compliance
Wednesday, September 17, 2014

10:00 AM (PDT)

If you offer employer sponsored health plans and have 
more than 20 employees you will want to attend this 
training. This session will give you a solid foundation of 
what’s required by the Consolidated Omnibus Budget 
Reconciliation Act (COBRA), what your organization must 
do to comply with it, and how to protect your organization 
from potential abuse. The agenda includes what 
organizations and benefi ciaries are covered by COBRA 
and what events trigger COBRA coverage.

Rightful Discharge - Minimizing Risk 
when Terminating Employees

Thursday, September 25, 2014

10:30 AM (PDT)

Techniques, policies and procedures for handling 
terminations. We will discuss documentation, protected 
classes, protected types of leave and other issues 
that cause challenges when moving to terminate 
unsatisfactory employees.

RegistraƟ on is limited to 25 computers per webinar.


